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Erskine M. Ross. 


Erskine Mayo Ross was born June 30, 1845, 


on his father’s plantation, at Belpré, Virginia. 
He was a cadet at the Virginia Military Insti- 
tute, and subject to military duty the day 
Virginia seceded from the Union. Although 
only sixteen years old, he was made drill 
master to prepare the young recruits for serv- 
ice in the Confederate army. 

After the war was over, E. M. Ross came to 
Los Angeles in June, 1868, where he studied 
law and was soon admitted to the bar. He 
practised until 1879, when, at the age of 
thirty-four, he was elected to the supreme 
bench ; he drew the short-term lot, but in 1882 
was re-elected for afullterm. He resigned in 
1886 and formed a partnership with Hon. S. M. 
White, which lasted only a few weeks, when 
in January, 1887, Judge Ross, not then quite 
forty-two years old, was appointed by Presi- 
dent Cleveland to be judge of the United 
States district court recently organized for 
southern California. 

February 22, 1895, a few months before he 
was fifty years old, President Cleveland ap.- | 
pointed him to the United States circuit court. 


in which he had as much satisfaction as in 


|} that of Judge Ross, and it is understood that 


an unfortunate disagreement between the late 
Justice Stephen J. Field and President Cleve- 
land was the sole cause which prevented 
Judge Ross’s elevation to the Supreme bench 
of the United States. 

Such a record is remarkable. A successful 
lawyer at twenty-five; on the supreme bench 
| of the state at thirty-four; re-elected to this 
| high office at thirty-seven; appointed a Federal 
judge at forty-two, and raised to the circuit 
| court of the United States at fifty. 

On the bench Judge Ross has been known 
as impartial and fearless, as well as learned. 
In the railroad strike of 1894 these qualities 
were conspicuously displayed at a time when 
a less able lawyer or less intrepid judge rm‘ rht 
have been swayed by intense popular feeling. 
His decisions have seldom been disturbed by 
a higher court. 

The home of Judge Ross at Glendale, nine 
miles from Los Angeles, is noted as one of the 
most beautiful spots in the country, sur- 
rounded by an immense orange grove m perfect 
cultivation. He is one of the most successful 
| horticulturists in the state. So well dees he 
understand the details of orange culture that 
the opinions of few carry so much weight 
with those engaged in this business. 

Judge Ross is married, and has a son now 
at Paris, as secretary to the State Commission. 
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Are Legal Tender Laws Ex Post Facto? 





Under the above title a writer in the Politi- 


Mr. Cleveland said soon after that he had|cal Science Quarterly for March, 1900, at- 
hardly made an appointment in his two terms | tempts to establish that legal tender laws are 
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unconstitutional on the ground that they are 
ex post facto. The writer's faith is well-nigh 
sublime if he expects-to establish his theory, 
for there is no conceivable question on which 
the courts are more unanimous than they are 
in holding that the constitutional prohibition 
of laws ex post fucto applies exclusively to 
criminal proceedings. Against this long* 
established doctrine of the courts this writer, 
after arguing at length from debates in the 
constitutional convention, quotes various 
passages from the lectures of Mr. Justice 
Miller, which he interprets as makiog an 
admission that the ex post facto clause has pre- 
cisely the same object as the clause against 
the impairment of the obligation of contracts. 
The fact that Mr. Justice Miller did not hold 
any such doctrine is not left to be determined 
by inference from any casual and extrajudicial 
expressions in his lectures, since he has made 
explicit and emphatic declarations on the 
point in a judicial opinion. In the case of 
Ex parte Garland, 4 Wall. 333, 18 L. ed. 366, 
in which the majority of the court held the 
test oath imposed by the act of Congress of 
January 24, 1865, unconstitutional as an ex 
post facto law, Mr. Justice Miller dissented on 
the express ground that the law in question 
did not partake of a criminal character, and 
therefore could not be an ez post facto law. In 
the clearest possible language he repeatedly 
declared this doctrine. He said: ‘‘All the 
cases agree that the term is to be applied to 
criminal causes alone, and not to civil pro- 
ceedings.” After citing other decisions to 
this effect, and especially the leading case of 
Calder v. Bull, 3 Dall. 386, as the one in 
which that doctrine is most fully expounded, 
he adds: ‘‘ This exposition of the nature 
of ex post facto laws bas never been denied, 
nor has any court or any commentator on the | 
Constitution added to the classes of laws here 
set forth as coming within that clause of the 
organic law.” And again he repeats: ‘‘If 
it is not a criminal proceeding, then by all the 
authorities it is not an ez post facto law.” 

An attempt to overthrow a line of unani- 
mous decisions that have established the law 
of the subject since the foundation of the 
government indicates courage, at least, but 
the writer’s claim to the support of a great 


Progressive Taxes. 


Much agitation and alarm among extreme 
conservatives will probably be caused by the 
recent decision of the United States Supreme 
Court in the case of Knowlton v. Moore, Ad- 
vance Sheets U. 8. 747, which sustains the con- 
stitutionality of the war revenue act, includ- 
ing that feature of it which imposes inherit- 
ance taxes at greater rates upon large estates 
than upon small ones. It will not be surpris- 
ing if some of the less temperate critics shall 
feverishly assail the decision as socialistic and 
revolutionary. But onacalm and fair con- 
sideration the principle of such a tax will not 
appear very startling. Exemptions of greater 
or less amount have long been common in our 
tax laws. They are not based on the theory 
that a tax on the exempt property could not 
be collected, but on the theory that it ought 
not to be exacted. The owner of a very little 
property is relieved of the tax upon it because 
his resources are all needed for the proper 
maintenance of himself and family. It is not 
deemed to be for the interest of the state to 
degrade the condition of those who are already 
poor by impairing their means of comfortable 
and decent subsistence. The ordinary ex- 
emptions of the tax laws have been generally 
acquiesced in as just. Yet they undeniably 
discriminate between those who have much 
and those who have little. The long course 
of legislation has fully established the rule 
that such discrimination may be made. The 
extent to which it may go is a legislative ques- 
tion. It is a question of public policy. Various 
considerations enter into the problem. The 
degree of comfort, the plane of living below 
which the state should not by taxation degrade 
any of its people, is not fixed and unalterable. 
But it will rise as the material conditions of 
the people in general improve. At what it 
shall be fixed at any period is a question for the 
legislature to settle, and the views of legislators 
may change with changing conditions of life. 

The policy of grading the tax rate with ref- 
erence to the amount of property taxed, unless 
prohibited by some constitutional provision, 
seems to be as clearly within the power of the 
legislature as is the policy of making exemp- 
tions. Both policies are clearly intended to 
give some relief to the small property owners 


judge on the strength of some vague language | from the burden of taxation, and thereby bet- 


used in lectures, without any mention of his | 
positive judicial utterances to the contrary, 
must be taken to indicate some degree of un- 
preparedness on the writer’s part for the re- 
sponsibility of settling the law on the subject. 
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ter their condition. The choice between them, 
and the extent to which either may be carried, 
is a matter of public policy for legislative de- 


termination, unless restricted by constitutional 
provisions. 
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Texas Fellow Servants. | were entitled, but they were held entitled to 


| what was left, to be divided between them in 
The common-law rule formerly established | proportion to the amount of their respective 
in Texas in respect to what would render a| claims. 
servant a vice principal was referred to in the| This decision is interesting as a precedent 
April number of Cast AND Comment, without |in respect to trusts in the clearing-house bal- 
any reference to the change made in the) ance that may be due to an insolvent bank 
Texas law on that subject by statute. The| when the trust funds are not earmarked or 
case of Culpepper 0. 1. & G. N. R. Co. 90 Tex. | segregated. Although the general rule is that 
627, holds that under Tex. Rev. Stat. 1895, | a trust fund must be identified, there area few 
§ 45609, making servants who have superin-| cases shown in the note to Sayles v. Cox 
| yendence and control of others vice principals | (Tenn.) 32 L. R. A. 715, to tbe effect that the 





as to them, aconductor is not a fellow servant, general fund may be charged with a trust for 
but a vice principal, of an engineer, although collections made by an insolvent bank. As to 
the engineer may on some occasions act in- | the right to trace a trust into a general fund in 
dependently. this way the cases are by no means agreed. 


| oon 


Trust in Clearing-House Balance of In-| ye standard for Selection of Judges 
solvent Bank. aun ; 








Discussion and criticism of judicial appoint- 
ments now and then sharply suggest the 
| question of the standard for selection of 
judges. All agree as to the necessity of 
choosing capable and honest men. But there 
is no infallible test, either of capacity or of hon- 
esty. The friends of every candidate claim 
that he has both, and it is usually impossible 
to demonstrate that he has not. Honesty, the 
most important qualification, is fortunately 
common to the candidates in most cases, and 
they are sure to possess some measure of com- 
petency. Without very definite tests, and 
with room for much honest difference of 
opinion, there is abundant opportunity for 
mediocre and unsatisfactory men to be pushed 
into judicial positions by political influence. 
There is nearly always an attempt by party 
managers to use the office as a reward for 
partisan services, They rarely choose a man 
of the best quality, though they usually choose 
one who will make a fairly respectable judge. 
In order to get a first-rate man the bar and 
the public generally have to put much pres- 
sure upon the politicians. No toleration 
should be given to indiscriminate and violent 
attacks upon our judiciary; but it must be 
candidly admitted that political influences 
tend powerfully to lower the judicial stand- 
ard, and vigorous opposition to such influ- 
ences must be made by public-spirited citizens, 
and particularly by the legal profession, in 
order to preserve a high grade of judges. The 
question is, What kind of candidates should 
be demanded? 

The professional eminence that should be 
demanded of a candidate for judge is a matter 


A novel instance of following trust funds 
is furnished by the case of Philadelphia 0. | 
Aldrich, recently decided in the district court 
of the United States for the eastern district of 
Pennsylvania. The court holds that a balance 
in a clearing house due to an insolvent bank 
at the time of suspension may be charged with 
a trust in favor of the owners of checks and 
drafts which the failing bank sent that morn- 
ing to the clearing house, and the amount of 
which made part of the credit of the bank at 
the clearing house at the time of suspension. 
The case grew out of the notorious failure of 
the Keystone Bank. The United States Su- 
preme Court held in Yardley v. Philler, 167 
U. S. 344, 42 L. ed. 192, that credits of that 
bank at the clearing house on the morning 
that the bank failed were unaffected by the 
fact that the debit items against the bank that 
morning were withdrawn by the banks which 
had presented them, and were canceled, leav- 
ing a credit balance instead of a deficiency 
that would otherwise have been shown. This 
credit balance was partly made up by checks 
and drafts sent by the Keystone Bank to the 

} clearing house, but which belonged to the city 
and to another bank. The proceeds of the 
items which made up this credit balance were 
held by the district court to make a fund to a 
portion of which the city and the other bank 
were entitled, though their share was not ear- 

é marked or in any manner segregated, as their 
amount was fixed by the checks belonging to 
them. This fund was reduced by payment of 
debts of the Keystone Bank to an amount be- 
low that to which the city and the other bank 
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for much difference of opinion. It is often lis that of the power of a state court toenforce 
| Federal laws. 


|than a century the question is not entirely 


thought that he should have already obtained 
the highest position at the bar. But this isa 
mistake. In the first place, such a man is not 
likely to desire the office. In the second place, 
he would not be at all likely to make a corre- 
sponding success on the bench. The qualities 
that muke a good judge are by no means 
identical with those that make a successful 
attorney. A lawyer must, of course, know 
eomething about law, but it may not be very 
much. An active, aggressive, and popular 
man of wide acquaintance, who keeps himself 
prominently before the public, who is keen in 
his knowledge of men, skilful in persuasion, 
and a master of the art of marshaling factsona 
trial,—especially if he can readily. avail himself 


of the legal knowledge of a partner or clerk,-—| 
may achieve a success at the bar far greater | 


than that of many with whom in legal knowl- 
edge he is not worthy to be compared. 

The age at which a judge should begin his 
work upon the bench is also to be considered. 
Prominent lawyers who become judges late 
in life often disappoint expectation. Allow 
ing for many exceptions to any rule on this 
subject, it is safe to say that the best judges 
are usually those who go upon the bench 
while comparatively young, before they have 
had time to reach conspicuous eminence at 
the bar. Such judges are usually courteous, 
patient, and judicial minded. They are less 
likely to be autocratic and self-sufficient than 
men who step upon the bench from the sum- 
mit of their career. A man who becomes a 
judge when his career is for the most part 
before him, and while his vigor, ambition, 
and capacity for work are undiminished, may 
make a great judge. But great judges are 
rarely, if ever, made out of men who go upon 
the bench to round out a career that is already 
well-nigh ended. 

The chief danger is that the choice of judges 
may oe made for personal or partisan advant- 
age, and not for the best interests of the 
courts. Here, as elsewhere, eternal vigilance 
is necessary. The danger must be met by an 
enlightened public sentiment, led by an inde- 
pendent, manly, and patriotic bar. In this 
matter the bar is the guardian of the courts. 


—_ + —__—__ 


Administration of Federal Law in State 
Court. 





One of the first questions which might have 
been expected to present itself for decision 
after the adoption of the Federal Constitution 


CASE 


COMMENT. 





Yet after the lapse of more 


settled. Some confusion in the consideration 
of the subject was introduced, or, at least, 
aided, by Judge Story’s work on the Consti- 
| tution, in which he says: ‘‘It seems to be 
admitted that the jurisdiction of the courts of 
the United States is, or at least may be, made 
exclusive in all cases arising under the Consti- 
tution and laws of the United States.” Story, 
| Const. 5th ed. § 1754. This plainly implies 
| that in his opinion, though he wou!d not assert 
it as settled, the Federal jurisdiction is exclu- 
sive in all cases ‘‘ arising under the Constitu- 
tion and laws of the United States,” even if 
not made so by an express statutory declara- 
tion. Such a theory is certainly erroneous, 
as the decisions since Judge Story wrote have 
| fully demonstrated. It is now very certain 
| that in many cases, if not all, a state court, 
}unless forbidden by act of Congress, may 
enforce Federal laws affecting any right in 
| controversy, provided the court has jurisdic- 
tion over the parties and the subject-matter of 
the action. That is to say, a state court which 
-bas jurisdiction of any class of civil actions 
may, when such an action is brought by 
parties within its jurisdiction, enforce any 
Federal statute which affects their rights, 
unless Congress has forbidden it by declaring 
that the Federal jurisdiction in such cases 
shall be exclusive. 

The fact that Federal jurisdiction is exclu- 
sive in some cases for the enforcement of 
Federal statutes because Congress has ex- 
pressly made it so, leaves the occasions for 
the question as to state jurisdiction for the 
enforcement of Federal laws somewhat rare. 
For that reason most lawyers have not had to 
inform themselves particularly on the subject, 
and many of them might find it difficult to 
say at a moment’s notice what state courts 
may do in such matters. But the question, 
though somewhat unusual, is one which may 
arise any day in any state court. 

A very clear distinction between the source 
of jurisdiction and the course of a right to be 
enforced must be kept in mind in order to 
avoid confusion. The argument that Congress 
has no power to confer jurisdiction on state 
courts has often been used as if it meant that 
Congress cannot create any rights which can 
be enforced in state courts. But these are 
very different matters. Common-law rights 
are enforced by state courts, although their 
| jurisdiction is not derived from the common 


| 
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law. The same is true of rights created by 
foreign laws. Whether the rights of parties 
arise out of and are governed by the common 
law, by foreign law, by Federal law, or by 
state law, a state court, if it has jurisdiction 
of the parties and of the subject-matter of the 
action, must enforce their rights as they exist 
under the law which governs them. 

In criminal or penal cases the question is 
more difficult. Here there is room to contend 
for the application of the principle that an 
offense against the laws of one sovereignty 
cannot be punished by another sovereignty. 
The right to bring an action for a penalty 
under a Federal statute in a state court is 
upheld in Claflin ». Houseman, 93 U. S. 130, 
23 L. ed. 833, but that was brought by an 
assignee in bankruptcy, and may be regarded 
as a private action. Actions brought for 
penalties by the United States in a state court 
have been sustained in several instances on 
the ground that the acts of Congress are the 
supreme laws of the land, though in one of 
these cases, at least, the action was deemed 
civil rather than criminal. None of these 
decisions were rendered by the United States 
Supreme Court, and the question may be 
therefore regarded as still unsettled. A crimi- 
nal prosecution in a state court for violation 
of an act of Congress was sustained in State o- 
Wells (S. C.) 2 Hill, 687, but this case stands 
alone, and was overruled in State v. M'Bride, 1 
Rice, L, (S. C.) 400. The prevalent opinion 
seems to be against the power of a state court 
to enforce punishment for the violation of 
Federal laws. 

As to civil cases, the law is well summed 
up in the case of Claflin ». Houseman, as 
follows: ‘So, rights, whether legal or equit- 
able, may be prosecuted in the United States 
courts or in the state courts competent to 
decide rights of the like character and class, 
subject, however, to this qualification, that 
where a right arises under the law of the 
United States, Congress may, if it see fit, give 
to the Federal courts exclusive jurisdiction.” 





—_— 





Questions of Law and Fact in Local 
Assessments. 


A writer inthe Harvard Law Review insists 
that the decision of the United States Supreme 
Court in Norwood e. Baker, 172 U. S. 269, 43 
L. ed. 443, cannot be supported either on 
principle or by precedent. The precedents 
certainly are not harmonious, but on the ques- 
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tion of the necessity of special benefits to sus- 
tain a special assessment for a local public im- 
provement the clear majority of the decisions 
by state courts (as shown ina note in 14 L. 
R. A. 755) declare that such assessments can 
be constitutional only wh«. the improvements 
confer special benefits on the property assessed. 
The case of Norwood ». Baker is, on this point, 
in full harmony with the majority of the prec- 
edents in state courts. If the prior decision 
of the United States Supreme Court in David- 
son v. New Orleans, 96 U. S. 97, 24 L. ed. 616, 
conflicts with these decisions, by necessary 
implication, when all the facts are considered, 
it is certain that the court did not fairly decide 
or discuss the necessity of basing assessments 
upon the principle of special benefits. A con- 
tention that ‘‘ part” of the property assessed 
was not benefited was dismissed by the court 
as ‘‘a matter of detail” with which that court 
could not interfere. This seems to treat the 
question as one of fact that had already been 
conclusively settled by the s'** tribunals, 
There is, at least, nothing in the opinion to 
indicate that the court was attempting to de- 
cide, as a question of law or a general prin- 
ciple, that local assessments can be made arbi- 
trarily without any relation to the existence of 
benefits. The same is true as to the other 
cases in which that court has refused to inter- 
fere with local assessments. In the case of 
Norwood o. Baker the court seems for the first 
time to have fairly grappled with the question 
of the necessity of basing such assessments on 
the principle of benefits. 

As a mat’ r of fact it is, of course, true that 
an assessment which purports to be, butis not 
in reality, based on benefits may be conclusive 
when the tribunal which has power to decide 
the matter has found asa fact that benefits are 
conferred. Such a case is like the conviction 
of an innocent man by reason of a mistaken 
decision on the facts, which, though wrong, 
is conclusive. The fallibility of jurors or 
other triers of fact makes it possible for great 
wrongs to be remediless, but each instance of 
this kind stands alone. There is a clear dis- 
tinction between determining the existence of 
benefits as a fact, whether the finding is erro- 
neous or not, and an arbitrary assumption, 
without any pretense of an actual determina- 
tion. A wrong decision may be irremediable 
because the tribunal which must decide the 
matter has passed final judgment. But, if the 
tribunal is by law required to act on an arbi- 
trary rule for special assessments, which en- 
tirely disregards the question of benefits, the 
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use cross; (d) imperfect cross; (e) device 
other than cross; (f) blots; (g) superfluous 
lines or marks: (1) distinguishing marks; (2) 
barmless marks; (h) mark with wrong im- 
plement; (i) mark in wrong place: (1) on 
back of ballot; (2) out of square: on 
wrong side of name; (4) not opposite candi- 
date’s name; (Jj) conflicting marks; (k) alter- 
ation of ballot: (1) erasure of names; (2) ad- 
dition of names; (/) attempted erasure of 
vote mark; (m) partial failure to vote 


Water. 


3) 


806 
See Damages. 


The part containing any note indexed will be sent 
with CASE AND COMMENT for one year for $1. 
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Among the New Decisions. 


Annuities, 


The failure to attach the seal of an insur- 
ance company to a policy granting an annuity 
is held, in Cabill e. Maryland Life Ins, Co. 
(Md.) 47 L. R. A. 614, not sufficient to defeat 
a suit for the annuity after the insurer has re- 
ceived the purchase money. It is held that a 
contract of this kind by which an insurer 
agrees to pay an annuity is a mere chose in 
action, which need not be made in the form 
of a deed or under seal. 





Attorneys. 


An attorney employed by a building and | 
loan association to procure the discharge of 
all receivers who had been appointed for it, 
but who is also employed by one of the con- 
testing sets of receivers and renders services 
for them, is held, in Strong e. Brennan (Iil.) 
47 L. R. A. 792, to be precluded by public 
policy from recovering from the association, 
even if the board of directors has by resolu- 
tion approved what he has done, with full | 
knowledge of his inconsistent employments. 





Blasting. 


One who explodes a blast upon his own 
land, and thereby causes a piece of wood to 
fall upon a person lawfully traveling in a pub 
lic highway, is held, in Sullivan 0. Dunham | 
(N. Y.) 47 L. R. A. 715, to be liable as a tres- 
passer for the injury thus inflicted, although 
the blast is fired for a lawful purpose and | 
without negligence or want of skill. 
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Commerce. 


A regulation by a city of the speed of rail- 
road trains within the city limits is uphe!d, in 
Erb v. Morasch, Advance Sheets U. S. 819, in 
the absence of any congressional action on the 
subject, agaiust the contention that it is an 
unconstitutional regulation of interstate com- 
merce as applied to interstate trains, 





Conflict of Laws. 


The rule that the law of the state in which 
real estate is situated governs its descent, 
alienation, and transfer, including the capac- 
ity of the parties to conveyances and their 
rights thereunder, is applied in Walling ®. 
Christian & C, Grocery Co. (Fla.) 47 L. R. A. 
608, in which a woman who had been made a 
free dealer by decree of a court of another 
state was held not to acquire suck status in 
Florida with respect to the enforcement of her 


| liabilities against her separate statutory prop- 


erty in that state. But a suit in equity was 
held proper to reach such property. 





Contracts. 





A contract authorized by the existing state 
Constitution as then construed by the highest 
court of the state is held, in Los Angeles ». 
Los Angeles City Water Co. Advance Sheets 
U. S. 786, to be protected by the Federal Con- 


| stitution against impairment by any subsequent 


change in the decisions of the state court or by 
the adoption of a new state Constitution. 





Corporations. 





The right of receivers to maintain an action 
for the enforcement of the liability of stock- 
holders in a bank for its debts under a statute 
making them liable for the amount of their 
respective shares of stock is denied in Colton 
v. Mayer (Md.) 47 L. R. A. 617, since the fund 
arising from such liability is held not to be in 
any sense an asset of the corporation. 

A receiver of a foreign corporation, who by 
the law of the state of his appointment has 
title to the right of action against stockholders 


‘to enforce their statutory liability, is held, in 
| Howarth v. Angle (N. Y.) 47 L. R. A. 725, to 


be entitled to enforce such liability in another 
state where a stockholder resides, when the 
amount of the liability has been definitely as- 
certained, and is only the stockholder’s pro- 
portion of the ascertained deficiency of assets, 


CowwenTr 
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while it does not appear that there is any other 
stockholder, or any creditor of the corpora- 
tion, in that state, or that injury will be 
thereby done to any citizen of the state, or any | 
established policy of the state thereby inter- 
terfered with. 





Courts. 
os | 

Jurisdiction of a court to determine whether | 
a vacancy exists in the office of senator for a 
certain county so as to require the election of 
a new incumbent is denied in Covington 2. 
Buffett (Md.) 47 L. R. A. 622, when the senate, 
which is made the judge of the qualifications 
and elections of its members, has not decided 
the question. 

A prosecution for obtaining money by the 
use of the confidence game is held, in Graham 
v. People (Ill.) 47 L. R. A. 731, to be properly 
instituted in the county where the offense was 
consummated, and not in that where prelimi- 
nary acts were done, under a statute provid- 
ing that local jurisdiction of all offenses shall 
be in the county where the offense is com- 
mitted. 





Damages. 


The recovery of damages by a husband for 
the loss of his wife’s services on account of 
personal injuries is held, in Selleck o. Janes- 
ville (Wis.) 47 L. R. A. 691, not to be limited 
to the proved money value of her services as 
a hired servant, but to include the loss or im- 
pairment of his right to conjugal society and 
assistance. 

The damages to property for which compen- 
sation must be made under a constitutional 
provision that property shall not be taken or 
‘*damaged ” for public purposes without just 
and adequate compensation is held, in Austin 
e. Augusta Terminal R. Co. (Ga.) 47 L. R. A. 
755, in which the matter is very elaborately 
discussed, to be limited to such damages as re- 
sult from some physical interference with the 
property or with a right or use appurtenant 
thereto, and not to extend to the diminution 
in the market value of property caused by the 
noise, smoke, and cinders made by operating 
a railroad. 

The pollution of the water of a stream so as 
to render it unfit for use in a paper mill, when 
it results from the operation of a railroad 
through the premises, is held, in Rudolph 2. 
Pennsylvania 8. V. R. Co. (Pa.) 47 L. R. A. 
782, to be entitled to consideration in deter- 
mining the amount of damages caused by the 
railroad. 


Disorderly Houses. 


An ordinance preseribing limits in a city 
outside of which no woman of lewd character 
shall dwell, with a proviso that nothing therein 
shall be so construed as to authorize such 
women to occupy a house in any portion of 
the city, and with nothing in the ordinance to 
deny the ordinary rights of individuals to 
restrain a private nuisance, is held by the 
Supreme Court of the United States, in L’Hote 
v. New Orleans, Advance Sheets U. S. 788, 
Affirming 44 L. R. A. 90, to be an exercise of 
the police power which does not invade the 
rights of property owners in or adjacent to 
the prescribed limits in violation of the Federal 
Constitution, although the pecuniary value of 
their property may be depreciated in con- 
sequence of the proximity of the houses of 
such women. 


Elevated Railroads, 


The franchise and right of way of an ele 
vated railroad company whose road is built 
upon a structure about 3 feet high, supported 
by pillars resting on the street, are held, in 
Lake Street Elevated R. Co. 0. Chicago (II1.) 
47 L. R. A. 624, to constitute property sub- 
ject to assessment for benefits by paving the 
street. 


Executors and Administrators, 


A discretion in the surrogate to withhold 
commissions from an executor who has not 
given proper attention to his duties is held, in 
Re Rutledge (N. Y.) 47 L. R. A. 721, not to 
be denied by the Code provision that the sur- 
rogate ‘‘must allow to him” certain commis 
sions for his services. 


Fires. 


Thesetting of a back fire without negligence, 
by one whose property is threatened with im- 
minent destruction by fire, is held, in Oweno. 
Cook (N. D.) 47 L. R. A. 646, not to make the 
owner liable for the destruction of the property 
of another person in case acts add or coutrib- 
ute to its destruction, but the fire from which 
he seeks to protect himself will be considered 
as the direct and proximate cause of the loss. 


CASE AND COMMENT. 

















CASE AND COMMENT. 





Garnishment, 





A constable who pays over money which he 
has collected by garnishment to an attaching 
creditor, after notice that the fund had been 
assigned by the attachment debtor before the 
levy of garnishment, is held, in Merchants’ & 
M. Nat. Bank v. Barnes (Mont.) 47 L. R. A. 
737, (not to be liable to the assignee, if the 
garnishee acknowledged the obligation and 
paid it over as the property of the debtor. 





Gas. 


A statute making it unlawful to permit the 
escape of natural gas into the open air from a 
well for longer than two days after it is 
constructed is held, in State 0. Ohio Oi! Co. 
(Ind.) 47 L. R. A. 627, to be constitutional, 
and a decision to the same effect is rendered 
by the United States Supreme Court in 177 U. 
S. 190, 44 L. ed. —. 

An explosion of gas in a dwelling supplied 
by a low-pressure line, caused by connecting 
therewith a high-pressure line, leaving the gas 
uncontrolled by the regulator, is held in Mc- 
Kenna v. Bridgewater Gas Co. (Pa.) 47 L. R. 
A. 790, not to make the gas company liable, 
in the absence of negligence on its part, where 
the connection was blunderingly made by an 
employee of another gas company, who was a 
trespasser in so doing. 





Highways, 

The owner of land in a highway, who places 
thereon objects of such a character as natur- 
ally to frighten horses that are ordinarily 
gentle and well broken, is held, in Lynn 2. 
Hooper (Me.) 47 L. R. A. 752, to be liable for 
the damages thereby caused, and a white cloth 
cap over hay, tied by the corners to stakes in 
the ground, so that it is moved by the wind, 
was held to be such an object as the jury might 
find to be calculated to frighten a horse of or- 
dinary gentleness. 





Husband and Wife. 


Merely paying an allowance to one’s wife in 
compliance with an order of court after aban- 
doning her, without furnishing her any other 
support, is held, in Tirrell » Tirrell (Conn.) 
47 L. R. A. 750, to be insufficient to prevent 
granting her a divorce under a statute author- 
izing it for wilful desertion with total neglect 
of duty. 


1 


~ 





Infants, 


A girl seventeen years of age, who enters a 
;convent for the purpose of becoming a nun 
without having obtained her parents’ consent, 
is held, in Prieto ». St. Alfonsus Convent of 
Mercy (La.) 47 L. R. A. 656, to be subject to 
the claims of her parents, although she had 
been received in the convent on the supposi- 
tion that she had obtained such consent. Un- 
der such circumstances it was held that she 
could be released by writ of habeas corpus, 
even if the girl was willing and anxious to re- 
main in the convent, and was under no actual 
restraint. 


Insurance. 
See also ANNUITIES. 

A foreign insurance company with a name 
similar to that of a domestic corporation is 
held, in People ez rei. Traders’ Fire Ins. Co. 9, 
Van Cleave (Ill.) 47 L. R. A. 795, to be enti- 
tled to a license to do business in the state 
without regard to such similarity, as a provi- 
sion of the state statute empowering the super- 
intendent of insurance to reject any name or 
title applied for by any company if it is too 
similar to one already appropriated, is limited 
to domestic corporations. 

An insurance agent having authority to so- 
licit insurance, to accept risks, agree upon and 
settle the terms of insurance, and to issue and 
renew policies, is held, in McCabe v. tna In- 
surance Co. (N. D.) 47 L. R. A. 641, to have 
authority to make a preliminary parol con- 
tract which will be binding upon his principal 
for the renewal of a policy that is about to 
expire. 

A person insured against accident as a bar 
ber and restaurant keeper, and who was in- 
jured while hunting rabbits, is held, in Wildey 
Casualty Co. 0. Sheppard (Kan.) 47 L. R. A. 
650, to be entitled to insurance in the class in 
which he was insured, where the hunting was 
not his occupation, but was a mere incident. 

A certificate of membership and the appli- 
cation therefor, which provide against liabil- 
ity in case of death by suicide, are held, in 
McCoy ». Northwestern Mutual Relief Asso. 
(Wis.) 47 L. R. A. 681, to constitute a contract 
between the parties which will prevail over 
by-laws of the association that do not author- 
ize such limitation upon the liability. 

A stipulation that suit can be brought on 
an insurance policy only ‘‘ within twelve 
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months next after the fire” is held, in Sample 
o. London & L. Fire Ins. Co. (8. C.) 47 L. R. 
A. 696, to give the insured twelve months 
after the accrual of his right of action, where 
the policy provides that suit cannot be brought 
until after full compliance with numerous re- 
quirements, and that the loss shall not be pay- 
able until sixty days after notice and proofs 
of loss and an award by appraisers, if apprais- 
al is required. 

A contract limitation in an insurance policy 
requiring suit to be brought within twelve 
months after loss is held, in Harrison 0. Hart- 
ford Fire Ins, Co. (Iowa) 47 L. R. A. 709, not 
to be subject toa Code provision that a new 
suit brought within six months after termina- 
tion of a former one shall be deemed a contin- 
uation of the first. 





Internal Revenue. 

The constitutionality of the war-revenue 
tax on legacies and inheritances is sustained 
by the Supreme Court of the United States in 
Knowlton ». Moore, Advance Sheets U. 8S. 
747. The court holds that the uniformity re- 
quired by the United States Constitution is 
merely a geographical uniformity, requiring 
the same plan and method throughout the 
United States, and not an intrinsic uniformity 
relating to the inherent character of the tax 
as respects its operation on individuals. The 
contention that the tax was a direct tax which 
must be apportioned was not sustained because 
the tax is in its nature a duty or excise as dis- 
tinguished from a tax on property. The pro- 
gressive rate feature of the statute, by which 
the rates are graded in accordance with the 
amounts of the legacies or distributive shares, 
or progressively increased as those amounts 
increase, is also sustained. 

The long-disputed question of the right of 
an express company to add to its rates an 
amount sufficient to cover the cost of the war 
revenue stamp on a receipt issued to the ship- 
per, and thereby shift the burden of the tax 
upon the shipper, is settled by the Supreme 
Court of the United States in favor of the ex- 
press company in the case of American Ex- 
press Co. ». Maynard, Advance Sheets U. 8. 
695. 


Libel. 


Any privilege that may exist by virtue of the 
common interest of the parties when a creditor 
is writing to his debtor, complaining of delay 





in the payment of the debt by a third person 
through a bank, is held, in Sullivan v. Stra- 
horn-Hutton-Evans Commission Co. (Mo.) 47 
L. R. A. 859, not to extend to the imputation 
of evil motives and dishonesty to such third 
person. 


License. 

An exception of dealers in grain, live stock, 
and dressed meats from a statute requiring 
commission merchants in cities to be licensed 
is held, in Lasher v. People (Ill.) 47 L. R. A, 
802, to be constitutional, and not to constitute 
an arbitrary discrimination, since the classifi- 
cation is a natural one. 


‘ 





Master and Servant, 


The caving in of the completed portion of a 
tunnel, causing injury to a servant employed 
in constructing the tunnel, is held, in Hanley 
v. California Bridge & C. Co. (Cal.) 47 L. R. 
A. 597, not to be one of the risks assumed by 
the servant, but the completed portion is 
deemed an appliance or means which the 
master is required to make safe. 





Mortgage. 

The balance of a mortgage debt after de- 
ducting the amount for which the property 
was bought by the mortgagee on foreclosure 
is held in First National Bank v. Elliott ( Ala.) 
47 L. R. A. 742, not to constitute a ‘ lawful 
charge” which the statute requires a creditor 
of the mortgagor to pay on redemption from 
the sale. 





Municipal Corporations. 

The enforcement of a void and unconstitu- 
tional ordinance or by-law by officers of a 
municipal corporation is held, in McGraw ». 
Marion (Ky.) 47 L. R. A, 593, not to create a 
liability on the part of the municipality toa 
person injured thereby. 

The right of a city to acquire a patented 
process without advertising for bids is held, 
in Ricketson v. Milwaukee (Wis.) 47 L. R. A. 
685, not to justify the letting of a contract 
without bids for a complete garbage crema 
tory, with necessary buildings, machinery, 
and appurtenances, as well as the use of a 
patented process. 
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Railroads. 


for the legal title is held, in Russell 2 Mayer 
(N. D.) 47 L. R. A. 637, to be sufficient to sus- 
A person starting to cross a railroad track, tain an action against a trespasser. 
but prevented from doing so by a train, who, 
on finding that the safety gates have been 
closed, takes a dangerous position, disregards 
a call to get back, and resists the gateman’s 
efforts to remove him to a safe place, is held, 
in McAnally 2. Pennsylvania R. Co. (Pa.) 47 
L. R. A. 788, not to have any right to recover 
from the railroad company for being thrown 
down in the tussle, in consequence of which 
his leg is cut off by the train, since the proxi- 
mate cause of the accident is his resistance 
to the effort to save him. 





Wills. 


The probate of a will by a court having 
jurisdiction of the matter is held, in Chicago 
Title & Trust Co. v. Brown (Ill.) 47 L. R. A. 
798, not to be subject to collateral attack 
years afterwards by a proceeding to annul it, 
merely because of the incompetency of one of 
the witnesses who attested it. 





Receivers. 


New Books. 


See CoxPorations. 





** Joyce on Electric Law.” Covering the 
Law Governing All Electric Corporations, 
Uses, and Appliances; also, All Relative, 
Public, and Private Rights. By Joseph A. 
and Howard C. Joyce. (Banks Law Publish- 
ing Co., New York.) $6.50. 


“The Law of Real Property.” By John G. 


Sale. 


The sale of goods received on consignment, 
when made on the same day the goods were 
received, as part of the sale of the entire 
stock, fixtures, goodwill, and business, is held, 


in Romeo v. Martucci (Conn.) 47 L. R. A.| Hawley and Malcolm McGregor. (The Col- 


601, to be outside the scope of the consignee’s | jecetor Publishing Co., Detroit, Mich.) Sheep 
authority, and insufficient to pass title, even | ¢4 50, 


to an innocent purchaser ‘«The Law in Its Relations to Physicians 


. By Arthur N. Taylor. (D. Appleton & Co., 
Signature. New York.) Cloth, $2. 





‘*Digest of the Washington State Reports.” 
A signature to a paper by mark made by 8} Vols. 1-19 Inclusive. Citing the Pacific Re- 
person for the purpose of identifying himself | porter, (Morris Menkus, Tacoma, Wash.) 
as a party thereto is held, in Finley v. Pres-| Sheep, $6. 
cott (Wis.) 47 L. R. A. 695, sufficient to con- 
stitute a good signature at common law with- 
out any attestation thereof by a subscribing 
witness. 


‘* Baylies’ Trial Practice.” The Rules of 
Practice Applicable to the Trials of Civil 
Actions in Courts of Record.” Under the 
Code of Civil Procedure, with an Appendix of 
Forms. By Edwin Baylies. (Williamson 

Trade Names. Law Book Co., Rochester, N.Y.) 2d ed. $6.50. 
Te ‘*Charter of the Cities of the Second Class.” 

The enhancement of the reputation of| [Including All Amendments to the Close of 
coal from a certain field by the careful in-| the Legislative Session of 1900. With Anno- 
spection and grading thereof by selling agents | tations and Decisions and Complete Index. 
who sell it under the name of the place where | Compiled and Indexed by John F. Farrell. 
it is mined is held, in Castner 2. Coffman, | (\fatthew Bender, Albany, N. Y.) Buck- 
Advance Sheets U. S. 842, insufficient to give| ram, $2. 
them any exclusive right to such name as| 
a trademark. 





‘«* Jewett’s Election Manual.” 8th Edition, 
1900. Including All the General Laws and 
Constitytional Provisions of the State of New 

Trespass. York Relating to Elections, with Forms, 
— Annotations, and Instructions. (Matthew 
An equitable title with the full right to calli Bender.) Sheep, $2. Paper, $1.50. 
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Recent Articles in Caw Journals| 


and Reviews. | 


‘Law and Logic.”—14 Uarvard Law Re- 
view, 139. 

‘‘Some Observations on the Status of Cuba.” 
—9 Yale Law Journal, 353. 
“English System of Registration.”—9 Yale 

Law Journal, 341. 
**The Liberty of the Press.” 
Law Review, 321. 


—34 American | 


*Tilegal Considerations—Knowledge of Ile- 
gal Intent.”—50 Central Law Journal, 443. 

“Trusts and the Federal Constitution.”—5 
Chicago Law Journal, N. S., 128. 

“The Effect of the Statute of Frauds upon 
Contracts in General.” (Concluded)—8 Amer 
ican Lawyer, 253. 

‘The Fourteenth Amendment and Special 
Assessments.” I,.—14 Harvard Law Re 
view, 1. 

‘The Recent Development of Private Inter- 
national Law in England.” —34 American Law 
Review, 386 





“The Evolution of a Treaty in Anglo-Amer- 
ican Diplomacy.”— 34 Law Re- 


> 


view, 373 


American 


‘*Congressional Government of Territories.” 
—34 American Law Review, 366. 

‘Following Trust Funds in Cases of Insoly 
ency or Administration.”—34 American Law | 
Review, 342. 





Ghe Humorous Side. 


Tur Bopy CorPporaTE.—A medical college | 
which tried to prevent the licensing of gradu- 
ates of another and (as it alleged) inferior in- | 

| 
| 


court (quoting counsel) as follows: ‘‘An arti- 
ficial person, devoid of a tangible body, with- 
out a soul, an immune from the pains, aches, 
and organic troubles which can be cured or 
intensifted by medical treatment, it can look 
with perfect complacency upon the practice | 
of medicine by all members of the profession; | 
realizing that, however numerous the monu- | 
ments erected to the want cf skill on the part | 
of the practitioner, it can never be numbered 

among the victims,” | 


stitution was described in the opinion of | 


COMMENT. 


A Unique WILL.—A newspaper item says 
the following is a will as it appears on the 
surrogate’s record and published in the Syra- 
cuse Herald: 

“Cicero, August the 26, 1891. 

“T here By Draw up a Coppy of a will in 
cace of axident or deth. I bequte the mor- 
gage on My Farm held by Richard Doyle to 
my wife, Mary Murphy, also the Money in 
Bank, Signed, ‘Timothy Murphy. 

‘‘And I Bequate 20 Dollars per year from 
the incum of the farm to pay the det on the 
church until the church is Paid For. 

T. Murphy. 

*‘And I bequate 10 Dollars to St Joseph so- 
ciety, New York, to have my name in the 
society and I bqate 25 Dollars to Allis Bauder 
and to put asutiable moniument on my grave. 

Sined, Timothy Murphy.” 

The two last clauses were not held valid be- 

cause not signed in presence of witnesses. 


Tue Practice In BANKRUPTCY.—A Maori 
chief who lost £40 through a white stere- 
keeper going through the bankruptcy court 
has given the following lucid exposition of 
this particular branch of British jurispru- 
“The pakeha (white man) who wants 
to become pakarapu (insolvent) goes into busi- 


dence 


ness and gets lots of goods and does not pay 
forthem. He then gets all the money he can 
together, say £2,000, and puts all of it, except 
£5, away where no one can find it. With the 


~ 


| £5 he goes to a judge of the court and tells 


him he wants to become pakarapu. The judge 
then calls all the lawyers together, likewise all 
the men to whom the pakeha owes money, 
and he says: ‘This man is pakarapu, but he 
wishes to give you all that he has got, and so 
he has asked me to divide this £5 among you 
all.” The judge thereupon gives the lawyers 
£4 and the remaining £1 to the other men. 
Then the pakeha goes home.”— The Furni- 
ture Trade Review and Interior Decorator. 
September 10, 1898. 


DouBLING THE JOKE.—The reference to the 
Soap that killed Larkin, made in the May 
CAsE AND COMMENT, does not seem to the 
Larkin Soap Company to be successfully hu- 
morous. They write that the Soap convicted 
by the California court was not a ‘A. Family 
Soap,” but probably ‘‘A. Fraud Soap,” that 
the innoeent vietim was John Larkin, and 
that “the people in this case, as in others, 
convicted ‘A. Fraud Soap.’” This certainly 
improves the joke, so that Larkin soap now 
gets two free ads instead of one. 
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